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Editorial
Dear GGI Members,
We trust you had a peaceful and relaxing break and wish you a happy and
prosperous New Year 2012.
Geneva Group International marked
the end of a successful and exciting
2011 with the Asian Regional Conference in Kuala Lumpur in December.
The review on page 12 gives you the full
rundown. For 2012, we have once again
prepared a varied and interesting conference and meeting programme for
our GGI members. In February, several
practice group meetings will be held in
Marbella – turn to page 5 for further information.

We are delighted to welcome five new
member firms from different parts of
the world, including Hungary, the Netherlands, Russia and the United States.

USA Need Not Be Daunting. Romanian
member firm Dragomir si Associatii
writes about the “Societas Europaea”
and its evolution.

GGI members have made a significant contribution to this issue of INSIDER with articles on a wide range of
subjects. Michael Wendler is commenting on the new EU Sales Law, Cornelia
van Heerden offers practical tips for doing business in Africa, Steve Meyn discusses Australia’s Carbon Tax and international investments and Christopher
C. Kailas and Stephen D. R. Taylor write
on Collecting Commercial Debt in the

This INSIDER provides details of
several changes in the practice groups
which occurred at the end of 2011.
Keep up the good work everybody and
please do share your views, thoughts
and interests by contributing articles for
INSIDER and www.ggiforum.com.
We hope you enjoy reading the January issue of INSIDER.
With the best wishes for a successful
and healthy 2012.
Your GGI Team

➜ 04 February 2012
GGI Practice Group
Chairperson Meeting
Zurich – Switzerland
➜ 10 February 2012
GGI Practice Group Meeting
Enhanced Business Opportunities
Marbella – Spain
➜ 10 February 2012
GGI Practice Group Meeting
Immigration & Executive Services
Marbella – Spain
➜ 09-12 February 2012
GGI Practice Group Meeting
International Taxation
Marbella – Spain
➜ 18 February 2012
GGI ExCom Meeting
Zurich – Switzerland
➜ 09 - 11 March 2012
GGI EasyMeet
Eisenberg - Austria
➜ 26-29 April 2012
GGI European Conference
Cannes - France
➜ 14-17 June 2012
GGI Leadership Forum
Eisenberg – Austria
➜ 21-24 June 2012
GGI North & Latin American
joint regional Conference
Miami - United States
➜ 14-16 September 2012 (TBC)
GGI German Speaking Chapter
Bozen - Italy
Please refer to our website
for actualised information and
additional events: www.ggi.com,
entry “Events”

TBC = to be confirmed
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Marbella harbour

09-12 February 2012

GGI Practice Groups
Weekend in Marbella
By Santiago Lapausa
and Oliver Biernat
For the first time at GGI, the International Taxation Practice Group (ITPG)
Winter Meeting has been extended to a
long weekend this year and includes the
participation of ITPG’s new VAT subgroup, Enhanced Business Opportunities Practice Group (PG) and Immigration & Executive Services PG.
Javier Carretero y Asociados Abogados (JC&A) is proud to host the winter
meeting this year and we cordially invite

you all to visit the beautiful city of Marbella in Spain. Situated in the heart of
the Costa del Sol, this chic holiday resort
is a favoured destination of the rich and
famous and it is not hard to see why. It
boasts an endless choice of world-class
restaurants, luxury hotels, spectacular
golf courses, fashionable shops, lovely
marinas and a vast number of lively bars
and clubs to keep you entertained until
the sun rises.
It is one of Europe’s most sought after destinations, as it is located a mere

...next page
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two hours’ flight from most European
airports and has a special microclimate
with mild winters and pleasantly warm
summers. Golfers can enjoy some of the
world’s most enchanting courses yearround and others can treat themselves
to a glamorous range of activities, sights,
paradise-like beaches and nightlife.
The programme will start on Thursday
09 February. The additional PG meetings
will be held throughout Friday morning
and, in the afternoon, we will enjoy a walk
to Marbella’s Old Town before having dinner in a local restaurant in the evening.
ITPG will meet on Saturday 11 February
and the day will be concluded with a delightful dinner at Puerto Banus. For those

Alley in Marbella

who wish, an exciting golf event will round
off the weekend perfectly on the Sunday.
Looking at the participants list, the
ITPG meeting in Marbella will be very
international, with participants from at
least three different continents. There
will be a focus on transfer pricing topics
in the morning. In detail:
Pavel Grishunin, from the International Bureau of Fiscal Documentation (IBFD), will present IBFD services, the IBFD online portal, its content,
functionalities and will introduce a selection of databases on Transfer Pricing, (European) VAT and a number of
publications on global issues.
Shee Boon Law, lecturer from the International Tax Academy of IBFD will
talk about “Tax planning and the arm’s
length principle” and will deal with
the application of the arm’s length
principle in tax planning structures,
such as finance company and branch
structures, as well as some common
business reorganisation structures,
including relevant recent OECD developments.
Klaus Küspert, Ashish Bairagra and
Robert Simon will present “Documentation duties and intercompany
pricing: fierce enforcement or a lame
duck? – a short report on the current
German/Indian/US approach and
discussion/comparison with other
countries.” Questions including the
following shall be covered and attendees are invited to report on their coun-

CONTENT

Golf in Marbella

tries: TP – formal and material – How
rigidly do tax authorities actually see
TP rules? Do they enforce the penalties? Are there exceptions for SMEs in
different countries? What can tax consultants learn from that?”
Artur Plutowski has organised a presentation from Luis Carrillo of Bureau van Dijk (BvD), who will present
BvD’s TP databases, including a new
platform, TP Catalyst pro, esp. built
on the request of tax authorities and
TP consultants, which integrally contains Amadeus, but also a lot of other
data and search options. It is a webbased tool that gives access to all current and archived versions of BvD’s
databases (Amadeus/Orbis) and to
additional data and search options.
Oliver Biernat will briefly report on
“Tax changes when Germans hold/
sell real estate properties in Spain”.
Graham Busch will update participants on “Recent developments in international tax matters”.
Hugo Everaerd will concentrate on

“R&D tax incentives in an international environment”.
Samir Jarallah will discuss “UAE tax
regime, DTA and company structures”.
Finally, Cindy Hsieh will talk about the
hot potato: “Third wave of offshore
voluntary disclosure programme for
taxpayers with non-U.S. accounts”.
She will focus on practical ways to
handle this for clients outside of the
USA, what information GGI members
should pass on and be aware of and
on European/Asian banks that are
being hit with the burdensome US requirement and what alternatives there
are to their banking relationships.
In the new ITPG subgroup VAT, Raluca Tutu offers VAT-related topics. During
this kick-off meeting, Raluca will shortlist
the orientation and goals of the VAT subgroup; followed by several technical presentations on cross-border VAT challenges and a roundtable aimed to have all

...next page
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attendees brainstorming on VAT-related
topics, including recent ECJ rulings addressing VAT.
Ionut Zeche, who is chairing the Immigration & Executive Services PG (IES
PG), intends to cover various immigration matters including the success of EC
Regulations 883/2004 towards regulatory and administrative simplifications,
best practice and pitfalls in posting workers abroad, and will also discuss existing
joint initiatives of PG members in organizing professional events and ongoing
projects of the IES PG.

In the Enhanced Business Opportunities PG (EBO PG) Elisabeth Heller and
Astrid Rechel-Götz will present interdisciplinary aspects of successful business
consulting and give an insight into business habits in our Spanish host country,
as well as discussing new ideas for business opportunities. The central topic of
the meeting will be the final structure of
the “Intercultural Business Guide” elaborated in the last PG meeting and developing strategies for marketing this ambitious
tool, which shall comprise intercultural information about most GGI countries.
GGI EasyMeets are conferences dedicated to the “next generation”

09 – 11 March 2012

GGI EasyMeet
in Eisenberg, Austria
This year the spring EasyMeet will
be kindly hosted by GGI member firm
Grazer Treuhand Steuerberatung GmbH
& Partner KG, www.grazertreuhand.at. It
is scheduled to take place in Austria, at
“The Eisenberg” hotel, between 09 and
11 March 2012. The hotel is located at the
border triangle of Austria, Slovenia and
Hungary, in Eisenberg at the Raab in Austria’s renowned Burgenland. In addition to
providing and excellent environment for a
conference and workshops for the young

professionals, the Burgenland also offers
a superb opportunity to relax a little, and
to enjoy its culture and landscape.
GGI EasyMeets are conferences dedicated to the “next generation” junior employees and associates of GGI’s member
firms. EasyMeets are an excellent opportunity for those members who usually do
not attend GGI Regional and World Conferences to meet with fellow colleagues
of GGI member firms, to share ideas, experiences, views and visions and spend a

CONTENT

wonderful time together in Burgenland.
highly fruitful experience for all and GGI is
The weekend program is set to feature greatly looking forward to seeing many of
a number of extremely rewarding presen- the young motivated professionals of its
tations, as well as interactive workshops. member firms present.
The program will of
course have plenty
to offer for tax consultants, auditors,
lawyers and accountants. In due
course a formal invitation will be sent
out to GGI’s member firms outlining the registration
process, as well as
a detailed program
for the weekend.
The conference
will prove to be a EasyMeet in Austria at “The Eisenberg” hotel
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GGI EasyMeet in
Bucharest, Romania
The 2011 Autumn EasyMeet took
place in Bucharest from 18 – 20 November and was co-hosted by GGI’s Romanian member firms Mirus Advisers SRL
and Dragomir & Asociatii. The young
professionals were all extremely animated throughout the weekend and the
conference was a huge success.
The EasyMeet commenced on Friday
evening with a welcoming dinner of authentic Romanian cuisine at the Bistro
Jaristea.
Saturday consisted of a number of informative presentations and group dis-

cussions. Sebastian Valentin Bodu held
a speech on Corporate Governance and
the European Parliament. He was followed by Adriana Oprea, who explained
the history and evolution of the European Company, known as a Societas Europaea (SE). The participants then held a
workshop, discussing one another’s experiences with SE’s and the legal implications of these firms. On page 39 you
can read detailed about the Societas Europaea.
Elisabeth Heller’s Enhanced Business Opportunities practice group

Dinner at the Stirbey Palace
CONTENT

The Autumn GGI EasyMeet in Bucharest has been a great success

meeting was an educational insight into was closed by Ionut Zeche, who leads a
social networks and their impact on number of discussions and workshops
communication and marketing. There for the ITPG.
followed a talk on how to become a
The weekend was concluded with a
more effective networker. Amiran Kavka- fantastic dinner on Saturday evening at
sidze presented the planned Young GGI the Stirbey Palace, which belonged to
Group Division and International Staff the Stirbey royal family of Romania in
Exchange Program, which is expected to the late 1800s.
launch this month.
Overall, the Autumn GGI EasyMeet
The afternoon involved a talk by in Bucharest has been a great success
Raluca Tutu on the various issues with and we look forward to seeing more
VAT and challenges in cross-border op- young professionals at future confererations. As part of the International ences.
Taxation Practice
Group,
Raluca
Tutu established
the VAT task force.
George Christou
offered great insights into Cypriot companies
and the taxation
methods. The formal
conference Conversations everywhere
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GGI Asian Regional
Conference 2011 was a
remarkable success
More than 80 delegates from 24
countries in Asia and other parts of the
world attended the third Asian Regional Conference (ARC) 2011, which commenced on 16 December 2011 in the
Malaysian capital of Kuala Lumpur.
The one-and-a-half day conference

included ministers from the Malaysian
government, the President and VicePresident of GGI and several highprofile speakers from Asian countries
discussing and deliberating the conference’s theme: “One Asia, One World” at
the prestigious Shangri-La Hotel in the

Ahmad Amir Abdul Majid (KC Chia & Noor), Claudio Cocca (GGI President and
Founder), Honourable Dato’ Devamany s/o S. Krishnasamy (Deputy Minister in the
Malaysia’s Prime Minister Department), Dr. Rolf Lenz (Swiss Ambassador to Malaysia),
Kwong Chow Chia (KC Chia & Noor), Peter Käser (GGI Vice President and Regional
Manager Middle East, Asia, Africa)
CONTENT

Ricky Wong (Wong Brothers & Co. Certified Public Accountants), Hasan Othman
(Associated Accountants & Consultants), Hamoud Al-Rubian (Associated Accountants
& Consultants), Claudio Cocca (GGI President and Founder), Mohamed Nizar
Mohamed Najib, Kwong Chow Chia (KC Chia & Noor), Peter Käser (GGI Vice President
and Regional Manager Middle East, Asia, Africa)

centre of Kuala Lumpur.
In three plenary sessions and several
concurrent sub-sessions, participants
fostered closer ties by discussing current
and future issues, sharing and exchanging ideas and brainstorming concrete
solutions to overcome the challenges
faced by professionals, especially lawyers, accountants and business consultants.
The conference was officiated by His
Excellency Dr. Rolf Lenz, the Swiss Ambassador to Malaysia. While delivering
his opening speech, Dr. Lenz stressed
that the choice of Malaysia as the host
of ARC 2011 reflected the trust and confidence that GGI’s Executive Committee

has in the confidence of Malaysia’s professional firms, and that the holding of
such a conference would enhance the
prominence and influence of Swiss organizations in this regional business dynamic.
He also said that all these professionals, in their fiduciary positions, play
a vital role in building and maintaining
public confidence in the capital markets
in the wake of the current global debt
market turmoil.
In his speech on the topic of “Youth
empowerment”, Senator Gan Ping Sieu,
the Deputy Minister of Youth and Sports
in Malaysia said that in the wave of

...next page
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globalisation, the younger generations
must have an independent view and be
creative and innovative in order to cope
with intense competition. And that it is
time for Malaysia to adopt the “Apprenticeship Training” scheme, which has
long been practiced in Europe to train
and develop more individuals to ensure
the sustainability of these manual professions.
“Yet, professionals such as lawyers,
accountants and business consultants
must also accept the challenge of helping
to find ways to train, develop and sustain
the number of professionals required for
nation building purposes,” he added.
The keynote speaker, Mr. Joseph
Tan, Asia’s Chief Economist from Credit

Suisse, noted that in challenging economic times, there is more pressure for
short-term decision-making and instant
results. Mr. Tan drew attention to the
fact that, in the short term, the prevailing sovereign debt crisis would have an
immediate adverse impact on exportorientated countries in Asia. However,
the crisis is unlikely to spill over to Asia
given that the top five countries with the
largest foreign reserves in the world are
all here, most Asian countries have high
saving rates with low gearing, an abundance of natural resources and huge
expanding domestic markets. More importantly, most governments are still
risk adverse and took precautionary
measures, having learnt the lesson after

Kuala Lumpur – Sultan Abdul Samad Building
CONTENT

the last crisis in 1997.
“And in the Asian region, the debt
crisis in Europe highlighted the need for
regional cooperation, to reduce the systemic risk of high gearing, provide for
efficient resource allocation, to promote
economic development and to maintain
financial stability throughout the region,” he added.
GGI president Claudio Cocca shared
and exchanged ideas with delegates on
the operations, recent developments
and challenges facing GGI.
He commented that this conference
was one of the best organised in terms
of hotel choice, food, press coverage, the
programme and flow of conference. He
reiterated that such “GGI spirit” shall
be maintained in future endeavours.
The conference concluded on 17 December 2011, following intense debates
on how to tackle and resolve major issues facing the regional accountancy,
legal and business consultancy professions, the regional members of GGI and
GGI as a whole.
The final plenary session preceding
the closing ceremony saw Claudio Cocca, Peter Kaeser, Vice-President of the
Middle East/Africa/Asia regions, and
other regional members sharing their
views on how they can do business together in the coming decade.
ARC 2012 will be held in Bangkok,
Thailand, and hosted by GGI’s local
member firms M.R. Associates Co. Ltd.
and S.A.T. Associates Legal & Tax Co.
Ltd.

Kuala Lumpur – Petronas Twin Towers

GGI member firm
KC Chia & Noor
Chartered Accountants
(Financial Audit & Accountancy Services,
Tax Consulting, Management Consulting,
Corporate Finance)
Kuala Lumpur, KL-Cheras, Melaka, Kluang,
Johor Darul Takzim, Malaysia
Kwong Chow Chia
E: kcchia@kcn.my
W: www.kcn.my
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The
Netherlands

Hungary

Russian
Federation

United States

Audit Service Kft.
Bimbó Str. 3
1022 Budapest
Hungary
T: +36 1 212 23 71
F: +36 1 212 23 20
E: titkarsag@auditservice.hu
w: www.auditservice.hu

Alea Management B.V.
Johan van Oldenbarneveltaan 9d
2582 NE The Hague
Netherlands
T: +31 70 322 78 02
F: +31 70 322 67 18
E: info@aleamanagement.nl
W: www.aleamanagement.nl

CLC Law Firm
Nab. Smolyenki, 33A, office 478
199048 St. Petersburg
Russian Federation
T: +7 812 327 72 26
F: +7 812 327 72 26
E: office@clc-spb.ru
W: www.clc-spb.ru

Mirick, O’Connell, DeMallie & Lougee, LLP
2 Center Plaza, Suite 605
Boston, MA 02108
USA
T: +1 508 929 16 14
F: +1 508 207 93 42
E: dsurprenant@mirickoconnell.com
W: www.mirickoconnell.com

Company languages: Hungarian, English. Contact person: Dr. Iván Serényi,
titkarsag@auditservice.hu;
Zsuzsanna
Guzmics, zsuzsa@auditservice.hu. Services: Financial Audit & Accountancy Services,
Tax Consulting, Management Consulting.

Company languages: Dutch, English, German. Contact persons: Frank Sonsma,
f.sonsma@aleamanagement.nl. Services:
International Trust & Estate Planning.

Company languages: Russian, English,
French, German. Contact person: Natalya
Shatikhina, general@clc-spb.ru. Services:
Law Firm, Tax Consulting.

Further offices: Worcester (MA), Westborough (MA). Company language: English.
Contact persons: David E. Surprenant,
dsurprenant@mirickoconnell.com; Richard
Van Nostrand, rvannostrand@mirickoconnell.com. Services: Law Firm, Corporate Finance.

Frank
Sonsma

Natalya
Shatikhina

David E.
Surprenant

Dr. Iván
Serényi

Zsuzsanna
Guzmics

We wish to extend a very warm welcome to our new distinguished members.
CONTENT

Richard Van
Nostrand

We wish to extend a very warm welcome to our new distinguished members.
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GGI NEW INTERNAL NEWS

Changes to GGI
Executive Committee

United States
Mowery & Schoenfeld LLC
475 Half Day Road, Suite 250
Lincolnshire, IL 60069
USA
T: +1 847 247 89 59
F: +1 847 883 87 04
E: jmowery@msllc.com
W: www.msllc.com

Company language: English. Contact person: Jeffery L. Mowery, jmowery@msllc.com.
Services: Financial Audit & Accountancy
Services, Tax Consulting.

Search for
independent members
of GGI at
Jeffery L.
Mowery

www.ggi.com

Richard E. Mastrocola is replacing Dr. Thomas Eisenring as Chairman of the Consulting Division.
Mastrocola will consequently also
become a member of the GGI Executive Committee (ExCom). Although
Dr. Eisenring will no longer be a
member of ExCom, he will continue
to serve Geneva Group International as a Member of the Board. GGI
would like to thank Dr. Eisenring for
his effective involvement in the Executive Committee over the years.
Mastrocola is President and
CEO of GGI member firm Tonneson
& Co., Certified Public Accountants
& Consultants. Looking back more
than 35 years, Tonneson was a newly formed company that focused on
family-owned and entrepreneurial
business and was therefore of particular interest to him as a career
given his strong interest in finance
and accounting.
Mastrocola sees Tonneson not
as a regional firm, but as a global
company, providing assistance in
transactions in Europe and Asia,
including India, Pakistan and Af-

Richard E. Mastrocola
ghanistan. As GGI members, they
can serve their existing clients better and provide high-quality services
around the globe.
Outside of work, Mastrocola especially enjoys spending time with
his family, golfing and skiing. In addition, he sets aside time throughout the year to become involved
with various charitable causes.

We wish to extend a very warm welcome to our new distinguished members.
CONTENT
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International Tax attorney has been awarded

Prestigious Founder’s
Award STEP for
Steven L. Cantor

International Tax attorney Steven L.
Cantor of of GGI member firm Cantor &
Webb P.A. has been awarded the Founder’s Award for Outstanding Achieve-

STEP Branch Chairman, Joseph Kellogg and
Steven L. Cantor of Cantor & Webb P.A.

ment by the Society of Trust and Estate
Practitioners, also known as STEP.
Now in its fourth year, the awards are
for members who have made an exceptional and outstanding, long-term contribution to the Society. The award was
presented by STEP Branch Chairman,
Joseph Kellogg at a cocktail reception attended by STEP Miami Board members
and branch members. Mr. Kellogg stated, “The STEP Miami Branch is proud
to have Steve Cantor as our Founder”.
As one of the first people in the United States to join STEP in 1994, Mr. Cantor’s groundbreaking efforts took root
in the U.S. through the Miami Branch,
where he served as its founding Chairman for the first six years and whose
membership has now grown to nearly
100 members.
“It has been quite gratifying to see
that my original expectations with regard to the role STEP could play in the
private client/estate planning industry
have been widely exceeded. I am thankful to have had the opportunity to play

CONTENT

an important role, along with many other dedicated professionals worldwide
in the success of STEP from its earliest
days”, said Steven.
Mr. Cantor was instrumental in the
creation of the STEP Caribbean Conference, a highly recognized professional
event which is now in its fourteenth
year. Along with several prominent Panamanian practitioners he was also one
of the early advocates for forming the
STEP branch in Panama, where the Inaugural STEP Latam Conference was
held in November of 2011.
He has served on the STEP Worldwide Council for four years and on the
Editorial Board of the STEP USA Journal. Mr. Cantor currently serves on the
Editorial Board of the USA section of
the STEP Directory. He has spoken nu-

merous times before STEP branches
throughout the world and has authored
and co-authored many articles for both
the STEP Journal and the STEP USA
Journal.
As the development of STEP continues to gain momentum throughout the
world, Mr. Cantor looks to the future of
the organization with optimism.

GGI member firm
Cantor & Webb P.A.
Law Firm, Tax Consulting,
International Trust & Estate Planning
Miami, FL
USA
Steven L. Cantor
E: steve@cantorwebb.com
W: www.cantorwebb.com

GGI member firm Abou Jaoude & Associates

Best Law Firm of
the Year Award 2011
GGI member firm Abou Jaoude &
Associates Law Firm has been awarded the coveted ‘Best Law Firm of the
Year’ Award at the prestigious 2011 Arab
Achievement Award Ceremony.
The ceremony was the highlight of the

2011 Annual Arab Investment Summit
that took place at the Yas Rotana Hotel
in Abu Dhabi. The highly attended summit delivered a focused agenda featuring over 20 expert speakers comprising

...next page
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Souraya Machnouk, two of the award presenters and Talal Bijjani

many of the region’s decision and policy
makers, investors, financiers and service providers who discussed the various investment opportunities in the
fast-growing markets in the Arab world.
Participants represented major institutions from the UAE, Qatar, Kuwait, KSA
and Mexico among other jurisdictions.
Abou Jaoude & Associates Law Firm
from Lebanon participated in the event
and provided detailed insights on Lebanon’s investment climate which drives
the country’s reputation as a reliable
business platform. The Firm was represented by partner Souraya Machnouk
and Talal Bijjani. Ms. Machnouk gave a
presentation and panel discussion addressing the topic “Private Equity: A
Gateway to the Renaissance of the Capital Markets”.

Abou Jaoude & Associates was the
exclusive award winner from Lebanon
which recognizes the Firm’s solid position in the region among other highly
respectable regional, UK and US international law firms that were nominated
for the Best Law Firm Award. The award
reflects the Firm’s distinctive work in
the past 12 months on a number of significant and complex transactions in key
practice areas such as M&A, banking
and finance, real estate and telecommunications, as well as excellence in client
service.
Forty-eight awards distinguished the
very best following a tough competition
between a large number of contenders
from various fields such as banking and
finance, real estate, telecom, insurance,
hospitality and law. Prominent winners

CONTENT

include EMAAR as “Leader in Real Estate”, ETISALAT as “Leader in Telecommunications”, Standard Chartered Bank
as “Leader in Islamic Investments” and
Qatar National Bank as “Best Investment Bank”.
Souraya Machnouk, the partner representing the Firm as a speaker at the
Summit, received the Award and commented: “We are honored to receive
this award. Winning this award is a testament of our Firm’s commitment to
delivering quality services with addedvalue in an aim of always exceeding its
clients’ expectations. We would like to
thank our colleagues who have worked
very hard and our clients for their trust
and support without which we wouldn’t
be where we are today.”
The ‘Best Law Firm of the Year’ Award
comes as the crowning of the Firm’s re-

cent successes and awards including
the Firm’s exclusive feature for Lebanon
in the prestigious 2011 Leading LAWYER
100 ASIA PACIFIC list and the winning
of the Finance Monthly magazine 2011
“Banking & Finance Law Firm of the
Year” Award in acknowledgement of its
thriving M&A and Banking Law practices.

GGI member firm
ABOU JAOUDE & ASSOCIATES
(Law Firm)
Beirut
Lebanon
Carlos Abou Jaoude
E: c.aboujaoude@ajalawfirm.com
Souraya Machnouk
E: s.machnouk@ajalawfirm.com
W: www.ajalawfirm.com

GGI member Kohner, Mann & Kailas, S.C.

Go-To Law Firm for
Litigation for 2012
For yet another year, Milwaukee, Wisconsin-based commercial law GGI member firm Kohner, Mann & Kailas, S.C. has
been honored as a “Go-To Law Firm for
Litigation” by ALM, a publisher of nota-

ble periodicals tailored to the legal community, including The American Lawyer,
The National Law Journal and Corporate
Counsel magazine.
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The accolade is awarded annually,
based upon recommendations from inhouse general counsel at FORTUNE 500
companies (the top 500 U.S. closely held
and public corporations as ranked by
their gross revenue). Each general counsel is asked to identify which outside
law firm is relied upon most heavily to
assist in the practice areas of litigation,
corporate transactions/mergers & acquisitions, securities, labor & employment,
intellectual property, Canadian law, and
international law.
Founded in 1937 as a law firm devoted exclusively to advancing the interests
and upholding the rights of businesses,
Kohner, Mann & Kailas, S.C. is a business transactions, commercial finance
and litigation law firm offering sophisticated, high-quality legal expertise in the

areas encountered by businesses in the
course of their commercial operations
and development. Our services range
from high-profile appellate representation and international business issues
to ensuring that critical everyday commercial needs, such as debt recovery,
are fulfilled efficiently and expertly. Our
purpose is to deliver excellent results for
our clients in negotiations, transactions,
litigation and alternative dispute forums
across North America and beyond.
GGI member firm
Kohner, Mann, Kailas, S.C.
Law Firm, Management Consulting
Milwaukee, USA
Stephen D. R. Taylor
E: staylor@kmksc.com
W: www.kmksc.com

Frankfurt Building from Commerzbank

Silver Tower: FPS advises
IVG Immobilien AG
GGI member firm FPS Rechtsanwälte
& Notare advised a consortium of investors led by IVG Immobilien AG with the
acquisition of the Silver Tower property in
Frankfurt am Main from Commerzbank
AG. The property involved in the transac-

tion comprises the building complex of
Jürgen-Ponto-Platz 1 (Silver Tower) and
the building immediately adjacent, Gallusanlage 8. A confidentiality agreement has
been signed between both parties regarding details of the purchase agreement.

CONTENT

FPS
legally
counseled
IVG
Immobilien
AG
in regard to the
complex and interdisciplinary
transaction. This
included legally
assessing the individual
buildings, structuring
the
purchasing
entities involving Silver Tower in Frankfurt/Main, Germany
tax, corporate and
investment issues as well as the acqui- Counsel IVG Immobilien AG
sition negotiations.
Dr. Hendrik Sandmann (lead counsel;
Together with institutional investors, Real Estate)
who provided over 90 percent of the fund Dr. Holger Jakob (lead counsel;
equity, and a long-term equity interest Corporate, Tax and Investment Law)
from IVG Immobilien AG, the transaction Jörg Lamers (Real Estate)
was carried out as a club deal. As part of Dirk Mackeprang (Tenancy Law)
this transaction, financing was provided Jörg Kadesch, Dr. Frank Beitz, Florian
by a major German pension scheme for Wiesner (all Private Building and Cona period of 10 years.
struction Law)
The 166-metre, 36-storey Silver Tower, Dr. Olaf Dziallas, Christian Kullick (both
located in the middle of Frankfurt’s bank- Public Building and Construction Law)
ing district, is considered a landmark Susanne Lang, Claudia Mangold (both
property and has been undergoing ex- Tax and Corporate Law)
tensive modernization since 2009. The Dr. Hans-Christoph Thomale (Energy Law)
total area of the complex (approximately Dr. Markus Dinnes (Copyright)
72,000 m²) is leased to Deutsche Bahn
GGI member firm
AG on a long-term basis.
FPS Fritze Wicke Seelig
The modernization of the building
Law Firm
formerly used as a headquarters by DresFrankfurt/Main, Dusseldorf, Munich,
dner Bank is almost complete, with a SilBerlin, Hamburg
ver sustainability certification from the
Germany
DGNB (German Sustainable Building
W: www.fps-law.de
Council) expected in 2012.

GGI INSIDER No. 57 – January | 2012

25

26

GGI Common Interest

After more than 10 years of preparation

European Union
sales law is coming
By Michael Wendler
After more than 10 years of preparation, the European Commission presented the proposal for a Regulation on
a Common European Sales Law (CESL)
on October 11, 2011.
This proposal is intended to harmonise European sales law. It is particularly commendable that unlike a previously favoured draft that provided for
full harmonisation, it will not interfere
with national contract laws but rather
open up an additional European option.
Consumers and businesses do not
tap the full potential of Europe’s internal market of 500 million citizens.
44 % of all Europeans state they do not
buy from abroad because of uncertainty about their rights. According to a recently published survey, differences in
contract law pose the biggest obstacle
to cross-border trading for 55 % of all
European companies involved in the
export business.
The creation of the Common European Sales Law aims at encouraging the
export trade to other European coun-

tries as the risks and costs of adjusting
the terms and conditions of contracts
to a multitude of different national laws
do not apply anymore.
It can be expected that especially
the trade in all 27 EU member states
will thus be made easier.

What is the Common
European Sales Law all about?
The parties (businesses and consumers) can agree on the Common European Sales Law to govern their contract and thus to replace national law.
The scope of the regulation includes
sales contracts as well as agreements
on the supply of digital content and related services.
The proposal of the European Commission provides for the Common European Sales Law to be applied only
to cross-border contracts. However, it
is for the EU member states to decide
whether to permit the application to domestic contracts, too. According to the
proposal, the Common European Sales
Law can be applied even if one party
does not maintain its head office in a
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member state of the European Union.
The proposal’s first part establishes
the scope of the regulation. A second
part contains the text of the Common
European Sales Law. It determines the
conclusion of contracts, the definition
of the contract subject matter, compensation for damages and interest, restitution in cases of avoidance or withdrawal, and periods of prescription.
Furthermore, the proposal contains
model instructions on withdrawal as
well as a model withdrawal form. Aspects left uncovered by the Common
European Sales Law such as unlawfulness of contracts, issues of legal personality, the invalidity of contracts, but
also issues of agency, the assignment
of claims and property law must still
be treated in accordance with the applicable conflict of laws provisions. The
regulation proposal also includes an
information sheet the seller or supplier
has to deliver to the consumer before
the Common European Sales Law is
agreed on as the applicable law to govern the contract.
Moreover, the European Commission intends to collect all decisions
made by the national courts and the
European Court of Justice (ECJ) that
interpret the Common European Sales
Law and to make them available to all
interested parties on a publicly accessible website.
The final shape the regulation will
assume at the end of this process is
not determined yet. However, the great

Michael Wendler

importance this project has for legal
practice, the export business and law
studies is already obvious. With this
undertaking, large areas of contract
law are being regulated comprehensively on a European level for the very
first time.

GGI member firm
Wendler Tremml Rechtsanwälte
Law Firm
Dusseldorf, Munich, Berlin, Brussels
Michael Wendler
E: mwendler@law-wt.de
W: www.law-wt.de
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Practical Tips for
Doing Business in Africa
By Cornelia van Heerden
Africa is a vast continent with up
in excess of 1 billion inhabitants and a
plethora of cultures and different language groups. Although doing business
in Africa was once perceived as a difficult
and complex undertaking, this is slowly
starting to change. With fewer conflicts,
more democratic elections and economic growth rates that have gradually
begun to compete with those of other
developing regions, Africa is proving itself to be a continent of positive change.
Newcomers to the continent still
perceive various factors as detrimental
to conducting business and sharing in
the massive potential for growth that
Africa presents. However, doing business in Africa should be no harder than
anywhere else – it simply requires a different set of skills. Creativity is needed
to adapt to local conditions and its demands,
For purposes of this article we shall
focus on Sub-Saharan Africa, a region
often portrayed negatively in the media.
For instance, over 42% of the region’s
economy is informal, as a percentage
of GDP, the highest proportion in the
world. Conversely while large propor-

tions of the population are definitely
poor, Africa also has its fair share of filthy
rich people, both locals and expatriates.
In reality there is an enormous amount
of positive things happening in many of
the countries and potential investors or
businessmen who wish to part-take in
that might find the following general advice enlightening.
Firstly it should be remembered
that Africa obviously is not one country
– it is the second largest continent in
the world and comprise of 54 different
countries. Given the huge differences
between each country it would be fool
hardy to approach Africa with a one size
will fit all mentality. Make sure you are
familiar with the cultural, economic and
political specifics of each African country you intend to visit or conduct business in. Gaining knowledge about Africa
from sources other than the Discovery
Channel would thus be encouraged.
It is extremely important to involve
and work with the local population in order to ensure success. To thrive in this
continent an acute awareness of different customs and traditions is paramount
for which local knowledge is indispensable. For example, many communities
are built on a culture of mutual help and
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support and sometimes the lines between business, friends and family can
become blurred. Establishing a good
working relationship with a member of
a culture you do not understand, might
preclude you from creating unforeseen
consequences for yourself or your business due to ignorance or your own bias.
As a result you must be prepared to
work with people from all levels of society. In some African countries local
authority levels are segmented, leading
to immense difficulties for investors or
business men more accustomed to regions where organizations and the authority of, for example governments,
extend to every level of society. Prospective business men should be prepared
to negotiate with a wide ranging group
of individuals from governmental authorities to local tradesmen and important figures in society.
It is important to realize that Africa
is not only home to a variety of cultures
but also a variety of languages. While
certain regions are infused with a local lingua franca, others are mired in a
seemingly endless amount of regional
dialects or languages. An understanding of Swahili and French will keep you
in good stead in East and West Africa respectively. While in a country like Cameroon up to 24 different African language
groups may be expected in addition
to English and French. This reality demands a significantly different approach
to, for instance, customer management
compared to single-language markets in

Cornelia van Heerden

Europe or the United States of America.
To ensure that people attend a meeting, it will help tremendously to arrange
it either at a restaurant or make sure
that there is food available at the meeting and that the people that you have
invited to the meeting are aware of this.
Furthermore if you invite two people to
a meeting, rather cater for at least 4 to
6. Africans believe in the principle of
“ubuntu” meaning that they belief in
sharing their good fortune with others!
Lastly potential investors and businessmen should be mindful of the fact
that Africa sometimes moves to the
beat of its own tune. In some regions
the much celebrated “Africa time” is not
only an amusing anecdote but a way of
life. When potential business partners
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do not arrive as promptly as you are accustomed to, please keep this in mind
or even allow for this reality in your
planned schedule. The Latin maxim of
Festina Lente or “hurry slowly” comes
to mind when trying to formulate this
attitude towards life.
While conditions in Africa and its accompanying hurdles is not always considered to be ideal, it’s important to be
patient and persevere by staying focused

on the opportunities and potential of
which Africa is an ample supplier.

GGI member firm
HEYNS & PARTNERS INC.
(Law Firm)
Cape Town, Johannesburg, South Africa
Cornelia van Heerden, Director
E: cornelia@heyns.co.za
W: www.heyns.co.za

Collecting commercial
debt in the USA need
not be daunting
By Christopher C. Kailas
and Stephen D. R. Taylor
If a business creditor located outside the USA should research collection
procedures against commercial debtors
distributed across multiple American
states, it would likely conclude that it
would involve significant problems and
cost. It is true that there are difficulties in effectively managing recovery of
debts in a nation that includes fifty distinct state legal systems, yet American
businesses have faced the same prob-

lems for decades and achieve excellent
results.
American businesses have found solutions that are equally applicable to foreign business creditors. Unfortunately, the nature of the problems are not
clearly understood outside of the United States and not frequently publicized.
This is unfortunate in a world where
international commerce has increased
dramatically in volume and importance,
and with it, the number of debts owed to
foreign companies by businesses in the
United States, the world’s largest single
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market. An understanding of these solutions requires some explanation of the
causes of the problems.

Defining the problem:
one nation, 55 legal systems
Though the United States is one nation, it is comprised of 55 legal systems.
The US is essentially the product of a
compact whereby the 50 states have
ceded certain powers to their federal
government. A fundamental premise of
US law remains the notion of a federal
government with limited power in parallel with individual states that retain all
powers not ceded exclusively to the federal government in the US Constitution.
The result is that the US is not one, but
55 distinctive and sometimes parallel legal systems, comprised of the 50 states,
4 territories and a separate and distinct
federal legal system.

Obstacles to collection
Whether a creditor is based in the
US or elsewhere in the world, collection
across the fifty-plus legal systems in the
US raises issues that would not arise in
the unitary legal systems that generally
exist in the rest of the world.
Any individual collection matter may
be capable of being filed in multiple legal systems and may possibly require
action in more than one jurisdiction to
achieve ultimate recovery in American
courts. Furthermore, choices of venue

Christopher C. Kailas

and law often have a considerable positive or negative impact on the likelihood
of success and costs of any collection
effort.
Another challenge involves collecting from a multiple-state debtor. If a
company trades in a number of states, it
is likely that it will have bad debt in multiple states. Although incurring the debt
in one state, the debtor may be based, or
have its principal operations in, another
state. In such circumstances, there is
the issue of which state is more advantageous in which to act or commence
suit. In the US, contract law is primarily
a state law matter. Federal jurisdiction
is often available to foreign businesses
through diversity jurisdiction when the
litigants are citizens of different states
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or nations. Federal jurisdictions in the
US require diversity of citizenship and
an amount in dispute of over $75,000,
exclusive of interest or attorneys’ fees.
However, though federal jurisdiction is
available, state contract law is likely to
provide the basis for the decision, even
in an action started in a federal court.
State proceedings may still be an alternative option for proceeding and may
be preferable in a given situation.
A further complication arises from
the fact that US bankruptcy law, frequently resorted to by debtors attempting to evade their obligations, is a federal matter. Thus a case can involve a
mixture of federal and state issues. This
can result in parallel proceedings with
actions in both state and federal courts,
or proceedings in either state or federal
systems.

Attorneys cannot
practice in every US state
Attorneys are admitted by state bars,
and admittance in one state does not
automatically confer the right to practice in another state. The vast majority
are licensed to practice in only one state.
Furthermore, each state has significantly different procedural rules, as do the
federal courts around the country. As a
result, practitioners in state courts are
not necessarily knowledgeable in locally-situated federal courts.
This fragmentation of legal practice
has a direct impact on collection proce-

dure. The collection process in the US,
as in most countries, generally starts
with non-legalistic collection efforts in
an attempt to collect a matter amicably.
Since the US is a litigious society, the
success of the attempt to collect without
legal action often hinges on the debtor’s
belief that the creditor is prepared to resort to legal action if necessary. This is
particularly true with respect to foreign
business creditors, partly because debtors are often aware of the tendency of
foreign creditors to write off the delinquent account if non-lawyer methods
fail. Lay collection agencies generally
call on the help of attorneys when necessary, but few attorneys are able to handle
a volume of collections in multiple-state
scenarios because of licensing issues,
forcing collectors to deal with a multiplicity of law firms. This creates greater
costs, and more importantly, serious
delays. As with collection anywhere in
the world, delay drastically reduces the
prospects of recovery.

Commonly cited
solutions are imperfect
Four choices are available for the foreign business creditor seeking to collect
debt in the USA:
1. A claim may be submitted to a collection agency for collection, but if
amicable collection is not successful,
the debt is written off as a complete
loss, in the event the creditor will not
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take on the expense of legal action.
2. Another alternative is to use nonlawyer collection agencies, and when
amicable payment is not achieved
and legal action is necessary, accept
their choice of law firm or attorney
in the given location of the debtor
where suit must be brought.
3. An additional approach is to engage
individual collection lawyers in each
state where representation becomes
necessary on an ad-hoc basis so as
to be able to sue in whatever state jurisdiction may be required to enforce
payment. The selection of untested
attorneys inherently carries risk.
4. The final choice is to resort to one of
the mega law firms that may have
offices in a number of state jurisdictions, and therefore attorneys licensed in various states where legal
action may be brought to enforce
payment.
Unfortunately, large law firms typically have an extensive cost base that
filters through into higher fees, and they
often disfavor collection work. Adopting
the policy of writing off debt whenever
non-lawyer collection activity fails is a
very expensive alternative which produces unnecessary losses. Evaluating
and working with law firms across the
US on an ad-hoc basis is both time consuming and costly to manage, and the
lawyer chosen may prove unreliable.
Furthermore, this approach can conflict with the need to plan litigation strat-

Stephen D. R. Taylor

egy in advance in order to both maximize
the opportunity to recover and minimize
the cost of doing so. In US collections,
the early bird gets the worm as surely
as anywhere else in the world. Relying
on non-lawyer collectors to choose local counsel in a foreign environment is
at the risk of possible costly, improper
choices affecting venue and other important issues critical to success if litigation becomes essential.

The ultimate solution:
Commercial law firms
with nationwide practices
In the United States, law firms that
concentrate in the collection of debts
and enforcement of contractual rights
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are generally called “commercial” law
firms. A few operate national and continental practices. Though such firms
may only one office, they have acquired
a multi-state capacity to collect delinquent debts through:
1. a long-standing and tested network
of local collection counsel across the
United States;
2. a strong record of collection recoveries throughout the US, with and
without legal action;
3. a network of clients represented
throughout the US; and
4. an impressive practice in associated
areas of business litigation, transactional and financial law, including bankruptcy, that are essential to
managing litigation and debt recovery throughout state and federal US
jurisdictions.
Such a firm is likely to employ experienced non-lawyer collectors in addition
to dedicated collection attorneys and
commercial litigators.

Cost-efficiency
Commercial law firms provide legal
oversight from day one. Legally-trained
personnel review the facts of the matter
from the outset, as well as the legal issues as they arise. Amicable collection
is the first priority, but should that attempt fail, a commercial law firm is in
a position to make an immediate and

accurate assessment of the prospects
and costs of recovery, without the loss
of valuable time waiting for an attorney
to get up to speed. Sophisticated commercial law firms differ from most law
firms in that they handle large volumes
of claims and are able to offer contingency or success-oriented fee options,
allaying the cost fears overseas companies often associate with American law
firms.
Because such firms deal with volumes of cases, either directly or by managing the work forwarded to their selected local counsel, they are generally
adept in developing a litigation strategy
or avoiding the need to resort to court
action where an appropriate and clientpleasing, out-of-court resolution can be
achieved. Experienced negotiators move
to secure additional guarantees from a
debtor to cover payment of the principal, attorneys’ fees and interest. Good
collection lawyers are often able to circumvent the need for, and cost of, calling witnesses to prove up a claim before
a court, and often return net recoveries
to clients that exceed the full principal
placed for collection.

Strategic Advantage
Some claims will end up in court
and possibly involve bankruptcy issues.
In the US it is essential to have knowledge of all of the alternative venues that
a case may be conducted in and of the
laws of the jurisdictions involved. Both
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state and federal jurisdictions may be
available. Accordingly, there are frequently significant tactical opportunities that should be addressed as soon
as litigation is contemplated. Several
state jurisdictions may be available depending on where the sale or services
occurred, where the debtor has its head
office, where the contract was signed,
where the defendant has its major assets or where the goods in question are
located.
It is always of prime importance to
determine the best available jurisdiction that can be invoked, which is a consideration best handled by experienced
litigators. Decisions made at this stage
may reduce the risks in court, significantly decrease costs and increase the
success of the proceedings. Moreover,
they have a material bearing on the outcome. A competent national commercial law firm will apply its knowledge of
local and regional attitudes as well as
potentially applicable laws in different
venues, including arbitration and other
alternative dispute resolution forums,
to maximize the potential for success.
In the US, success may not only require a court judgment, but also the
recognition of that judgment by another state where assets exist, a process
known as domestication. Decisions between state and federal systems can also
be enforced by their counterpart jurisdictions. Thus, a California state court
would be expected to enforce a federal
court judgment entered in Iowa.

Such considerations should ideally
be considered at the outset of the collection process, when overall collection strategy is determined. For a commercial law firm with experienced local
counsel and intimate knowledge of the
proceedings to date, the legal procedure
between two states is easily facilitated
by domestication of any judgment in
the jurisdiction of a sister state.

Conclusion: what to look for
A nationwide commercial law firm
can provide a “one-stop” resource to
manage all commercial delinquent debt
recoveries, for both businesses and nonlawyer collection houses. The firm should
have the ability to demonstrate continuous successful collection of delinquent
commercial debt throughout the US, regardless of industry or nature of creditor
within reasonable cost standards.
A competent commercial law firm will
have a strong reputation confirming its
ability to act reliably nationwide, should
possess an active practice in related aspects of business law and demonstrate
a client base supporting its claims to national acclaim in the collection industry
and legal circles. Seek references from
verifiable clients.
It is also important that the chosen
“one-stop” firm understands the distinctive practices and instruments associated with international trade and is
familiar with the rules and proceedings
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of international alternative dispute forums. Finally, look for evidence of some
appreciation of the difference in legal
principles and processes between your
domestic legal system and those of
the US. Good transnational legal advice needs to identify and address such
differences if surprises and misunderstandings are to be avoided.

GGI member firm
Kohner, Mann, Kailas, S.C.
Law Firm, Management Consulting
Milwaukee, USA
Christopher C. Kailas,
E: ckailas@kmksc.com
Stephen D. R. Taylor
E: staylor@kmksc.com
W: www.kmksc.com

Australia’s carbon
tax and international
investment
By Steve Meyn
A new tax on carbon emissions was
passed by the Australian Senate in November which could mean that foreign
investors may need to review how they
do business in Australia.
The Government’s Minister for Resources, Martin Ferguson, has stated
that the tax, to be introduced from 1
July 2012, will not deter foreign investment, still it is worth taking a look at
both sides of the argument as to what
the effects might be for offshore investors.
The tax is part of the Clean Ener-

gy Future plan and is a precursor to a
broader market-based emissions trading scheme (ETS) that is set to be introduced in Australia in 2015.
Under the carbon tax, Australia’s
biggest polluters will be charged $23
per tonne of carbon emissions that
they produce with annual increases already outlined up until the price is determined by the market under the ETS.
The idea is that this will then change
household and carbon-intensive industries behaviour to shift towards lower
emissions and significantly reduce environmental impact (see Figure 1).
The introduction of the tax provides
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new investment opportunities in green
technology and renewable energy developments with the government committing more than A$13 billion to finance and support renewable energy
initiatives in Australia which is viewed
as the next huge growth industry.
The world’s four major green investment groups, representing $20 trillion
in investor funds, have voiced their
support for the legislation. They see renewable energy and green technology
will become more viable for Australian
and foreign investors with an estimated A$100 billion worth of investment
in Australia’s renewable energy sector
by 2050.
To boost growth, reduce costs, and
attract investment in the renewable energy sector, the Government will also
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establish the Australian Renewable Energy Agency (ARENA) and the Clean
Energy Finance Corporation (CEFC).
Australia is not the only country to
take advantage of the economic opportunities arising from the next stage of
this global growth with 32 countries having national carbon trading schemes
and 10 have introduced a carbon tax.
Before the tax became a reality however, there was apprehension from
some industries that Australia was
jumping the gun and taking a risk by
playing international trailblazer on environmental policy.
The Australian Coal Association
(ACA) fear that the tax will diminish the
competitive advantage of the $50 billion coal industry by handicapping one
of Australia’s largest exports at a time
of global uncertainty and will not deliver any environmental benefit by way
of global emissions reduction.
There is also concern from some
mining companies that the outcome
for Australia will not be valuable if it
moves too fast and other countries
don’t move on carbon tax as this will
eventually simply damage energy-intensive, trade-exposed business at a
cost to us as a country.
The broad investment concern is
the uncertainty of the impact of the tax
in the short term, and will it create ambiguity around additional risk for investors when looking at the sharemarket.
It remains to be seen whether the
Government’s current strategy on car-

bon pricing will achieve an outcome
that serves both interests well. The
Government’s policy will be tested as
businesses and the economy adjust to
these changes from next year.
Lawler Chartered Accountants are
closely monitoring this new legislation
as it unfolds and any impact on the
practicalities of doing business. Watch
this space.
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Societas Europaea (SE)

The SE and its evolution
By Adriana Oprea
The concept of the Societas Europaea
(SE) was first discussed in the late 1960s
and had the aim of enabling companies to
operate business on a cross-border basis in
Europe under the same corporate regime.
However, concrete regulation at European
level1 was only adopted by Council Regulation no. 2157 on the Statute of a European
Company (the “SE Regulation”) in 2001.
The SE regulation does not provide for
a definition of the SE, but describes the SE
as a public limited liability company set
up within the territory of the Community,
governed by the law of the member state
in which it has its registered office, with
legal personality, and capital divided into
shares, expressed in euros, of at least EUR
120,000.
The main objectives of the SE regulation were to remove obstacles to the creation of groups of companies from different member states, to allow companies
with a European dimension plan to carry
out the reorganization of their business on
a Community scale and to transfer their
registered office to another member state
while ensuring adequate protection of the
The SE Regulation applies to the member states of
the European Economic Area.
1

By Adriana Oprea

interests of minority shareholders and third
parties.
The SE regulation contains not only
provisions that are directly applicable in all
member states, but also cross-references
to national legislation applicable to public
limited liability companies, as well as several member state options, and, therefore
the legislation applicable to SEs varies from
one member state to another.
The SE regulation defines four methods
of establishing an SE, all sharing a crossborder element: by cross-border merger,
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as a holding company, as a subsidiary or
by transforming an existing public limited
company into an SE. The SE must be registered in the same member state in which
the administrative head office is located.
The SE regulation is complemented by
Council Directive 2001/86 on the involvement of employees in the SE (the “SE Directive”) that requires negotiations on the
involvement of employees with the representatives of employees at the creation of
the SE. If it proves impossible to negotiate
a mutually satisfactory arrangement then
a set of standard principles applies, which
also depend on the format for worker participation in the companies concerned.

Evolution of the SE
Starting in 2004, the date set for the
implementation of the SE legislation by the
member states, the number of SEs being
established increased exponentially until
2008. A lower number of SEs were created
in 2009, but 2010 saw a return to the upward trend and, in June 2010, 595 SEs were
registered in 21 states out of the 30 member states of the European Union/EEA2,
10% of which were listed companies.
By the beginning of 2011, the number
of established SEs increased significantly,
reaching almost 1,000 SEs in 22 member
states. The vast majority of SEs (approximately 70%) were in the Czech Republic

and Germany, and very few SEs were registered in Southern Europe, with the exception of Cyprus3.
The fields in which SEs operate are finance and insurance (over 30%), real estate (about 15%), manufacturing (12%),
wholesale and retail trade (about 10%) and
others (27%).
Since the SE regulation requires the
European Commission to present a report
on its application, including proposals for
amendments where appropriate, a report
was drafted in 2010, accompanied by an
external study and a Commission Staff
Working Document. The report includes
a description of the positive and negative
factors which influence setting up an SE,
highlights trends on the distribution of
SEs throughout the EU and analyses the
main problems encountered when setting
up and running an SE. The amendments
based on the report shall be discussed in
2012.
The report revealed that SEs were generally set up in member states where the
national companies tend to be large in size,
the SE was actively promoted and the level
of knowledge and awareness in the legal
and business community was higher. Possible reasons behind the variation in implementation of the SE by different member
states were identified by referring to legal
drivers (the different national laws applicable to the SE, the different laws on other

Facts and figures are extracted either from the database “The European company (SE) Fact sheets” (hereinafter
“ETUI database”, available here) or from the “Study on the operation and impacts of the Statute for a European
Company” of 2009 (hereinafter “E&Y Study”) commissioned by the Commission to Ernst & Young (the complete study can be found here). 3 The data for 2009 and 2010 is from the ETUI database.
2
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areas, such as tax, insolvency, employee involvement or social security law), but also
to non-legal drivers (e.g. differences in the
value of the European image for companies in different states).
One of the most important classifications of the inventoried SEs is the number
of employees and operations in:
a) Normal SEs – with more than a few employees. Of these, half are registered in
Germany;
b) Empty SEs – with activity, but very few
or no employees. Most of these are registered in the Czech Republic;
c) UFO SEs – seem to be operating, but
with no available information on the
number of employees. A large majority are registered in the Czech Republic,
France, Luxembourg, Cyprus and Belgium;
d) Shelf SEs – with no activities or employees, usually set up by professional
company providers with the purpose
of selling them afterwards to interested
buyers. 95% are registered in the Czech
Republic, Germany, Slovakia.
In September 2011, 189 Normal SEs,
96 Empty SEs, 126 Shelf SEs and 498 UFO
SEs were registered.
The report also determined the practical problems in the application of the SE
statute, as they were primarily determined
by testimonies of companies and stakeholders.
The main positive drivers identified
were: the European image of an SE, since
it seems to mostly appeal to companies

who seek to emphasise their European affiliation or want to benefit from a European legal form, the supra-national character
(reported as an advantage in the process
of conducting cross-border mergers, structural changes, but also as an important psychological factor helping to avoid the feeling of a national “defeat” in the absorbed
companies), the possibility to transfer the
registered office from one member state to
the other (the procedure does not require
liquidation), the advantages in terms of financing (stronger position in negotiations
with banks and in bids for EU financial support).
The main negative drivers mentioned
in the report were: the limited methods for
setting up an SE, the high minimum capital requirements, the set-up cost, time-consuming and complex procedures, the legal
uncertainty and lack of hindsight and practical experience of the advisors and competent public authorities and insufficient
awareness of the SE amongst the business
community. The involvement of employees
featured as both positive and negative drivers, depending on whether the national law
is more or less flexible than the SE rules.

GGI member firm
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Law Firm
Bucharest, Romania
Adriana Oprea
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Changes to some
GGI Practice Groups
GGI experts are committed and work
closely with one another on an international level in specialised GGI practice groups.
Members of the practice groups regard the
exchange that takes place within the group
as very enriching. The groups are dynamic and active and they are chaired by GGI
members, who take on the position on a
voluntary basis. New chairs are elected
every two years. Below we inform you of
some changes that have taken place within
the GGI practice groups. Information relating to the practice groups, their projects,
activities and of course contact details of
members are available on the GGI intranet.
The changes are summed up as follows:
Tim van der Meer, Marktlink Fusies &
Overnames B.V., is the new Chairman of

the M&A Practice Group. He succeeds
Marco Walser. Those individuals responsible for the regions and the representatives have also changed (see table below).
Michael Quinan, Christian & Barton
LLP, has joined the International Dispute
Resolution Practice Group as North American Chairman.
The Corporate & Commercial Law Practice Group has changed its name to Corporate, Commercial & IP. The group will
now be chaired by Ady Nordman, Hirsch,
Lottem & Co. - Law Offices. Hal Litchford,
Baker, Donelson, Bearman, Caldwell &
Berkowitz, PC, serves as the group’s Vice
Chairman.
The Audit Practice Group has expanded
its focus and has been renamed Audit, Reporting & Compliance (ARC). Fred
Stroeken, StroekenRossieau, has
Posts in the M&A PG
Person in charge
been elected Chairman for the Task
Global Chairperson
Tim van der Meer
Force Compliance.
Global Vice Chair
Dr. Michael J. Munkert
As was already mentioned in
Global Vice Chair
Patrick Lemmens
the last issue of INSIDER, Brian
European Chairperson
Helen Robinson
Rowbotham and Cindy Hsieh will
European Vice Chair
Dr. Ugo Girardi
serve as co-chairs of the InternaLatin American Chairperson Seres Baum
tional Tax Practice Group for North
North American Chairperson David Suprenant
America with Stan Ruchelman and
Asian Chairperson
Raghu Marwah
Robert Simon (North American
Asian Vice Chairperson
Ben Ho
Chair).
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International Taxation Practice Group (ITPG)

Investors into the United
Kingdom Important
recent developments
By Graham Busch

Companies
Corporation Tax Rates: The main rate of
Corporation Tax will fall from 26% to 25%
from April 2012, 24% from April 2013 and
23% from April 2014. The small companies’ rate remains at 20%.
Good News for Holding Companies:
The UK’s holding company regime was enhanced in 2011 on two fronts:
1. The expectation that many holding
companies will no longer be required
to be audited. Currently, to require an
audit such companies or groups would
need to exceed any 1 of 3 limits, namely:
Turnover totaling £6.5m
Gross assets totaling £3.26m
Employees totaling 50
Proposals currently under discussion
will if passed mean that 2 out of the 3
limits would need to be exceeded for a
compulsory audit to take place.
2. The substantial shareholdings exemp-

Graham Busch

tion, whereby holding companies may
dispose of underlying companies free
of capital gains tax, has been improved.
Previously, a holding company was required to hold the shares in the company

...next page
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being sold for 12 out of the previous
24 months. This 12 month holding now
applies to the assets/trade, not to the
shares themselves.

a reduced rate of 10% corporation tax on
profits derived from this exploitation.

Controlled Foreign Companies: A simpler and fairer system of taxing (or not taxing!) profits from foreign companies has
now moved a step further forward.
Draft legislation has been published,
containing significant changes. In particular a gateway and safe harbours have been
introduced which will eliminate a large
number of companies from the CFC regime. A consultation period ends on 10th
February 2012.

Good News for Property Investors: Contrary to recent reports, the Government
has not introduced legislation to counteract the use of companies to own residential property to avoid Stamp Duty Land
Tax (“SDLT”). This means that the use of
offshore companies by non-residents to
own such properties remains an attractive
structure. Potential benefits include:

Research & Development Tax Relief:
This represents a massive tax incentive to
UK companies carrying out research and
development activity. Recent changes include increasing the additional deduction
for a Small or Medium-sized Enterprise
from 100% to 125% (giving overall tax relief
of 225%). Therefore, companies can now
more than double-deduct such expenses
for corporation tax purposes. So for every
£100 of qualifying cost, a UK company can
tax-deduct £225.
Patent Box: In April 2013, the UK will introduce a Patent Box which will allow companies actively exploiting patents to pay

Individuals

Saving of up to 5% UK SDLT on purchase/sale
Avoidance of UK capital gains tax on
sale
Avoidance of UK inheritance tax
Avoidance of the need to prepare UK
statutory accounts
Domicile: Domicile in the UK is different from residence in that it relates to
the degree of permanence of the stay in
the UK. Individuals who come to live in
the UK from other countries can be classified as resident but non-domiciled and
such individuals may derive significant
tax benefits from this status. These include exemption from UK income tax on
unremitted foreign income, exemption
from UK capital gains tax on gains arising from unremitted sales proceeds, and
exemption from UK inheritance tax on
foreign assets.
After such individuals have been UK

CONTENT

resident for 7 years out of the previous 9,
this benefit comes at a cost of an annual
charge of £30,000. From 6th April 2012,
an increased charge of £50,000 for taxpayers who have been resident for 12 of the last
14 tax years will come into effect. However,
on the plus side, non-doms will be allowed
to bring foreign sourced income and gains
into the UK free of tax to use for qualifying
commercial investments.
Residence: The proposed new statutory
residence test has been put back one year
and will now not come into effect before
April 2013. The present system therefore
remains in place. In brief, an individual is
tax-resident in the UK if he/she is present
in the UK for more than:
182 days in a tax year, or
360 days over 4 consecutive tax years.
However, a ruling in a recent landmark
tax case has re-affirmed the principle that
the individual must really be resident elsewhere or else the days rule may be ignored
by the UK tax authorities.
Swiss-UK Tax Agreement: The recent
implementation of the Swiss-UK Tax Agreement provides a process for collecting tax
on an anonymous basis from Swiss banks
which hold assets belonging to UK residents. The rates of such tax are punitive
and are only marginally below the highest
UK tax rates attributable to the related income/gains. The agreement also includes
a provision for the deduction of one-off
sum of between 19%-34% to pay off historic personal tax liabilities connected to the

asset. The agreement is intended to come
into force on 1 January 2013.
Liechtenstein Disclosure Facility: This
remains a potentially attractive alternative route to the Swiss-UK agreement and
also a way to clear past tax liabilities relating to undeclared foreign income/gains. It
requires the individual to hold a Liechtenstein bank account.
GGI member firm
Lawrence Grant, Chartered Accountants
Financial Audit & Accountancy Services,
Tax Consulting, Management Consulting,
International Trust & Estate Planning
London, United Kingdom
Graham Busch
E: graham@lawrencegrant.co.uk
W: www.lawrencegrant.co.uk

GGI INSIDER No. 57 – January | 2012

45

46

GGI PRACTICE GROUP PAGES

Practice Group Estate Planning, Trusts & Private Equity

Our view on the Euro
and investment risks
By Prof. Robert Anthony
This article focuses on an extremely controversial subject. Whilst there is general
agreement that the euro is most likely to
remain, the view in France differs from that
of other countries.The international community, the Swiss and British in particular,
are highly critical of certain eurozone members, which are critical of them in return.
This is a major confidence issue within the
banking system. Our article below tries to
highlight the current issues.
Last year, the general and financial
press inundated us with apocalyptic reports and other doomsday prognoses.
We heard about the return of inflation,
the riots in United Kingdom, the Greek
crisis, the demise of the euro, the loss
of France’s AAA rating, which was reported at least twenty times, and the consequences of this downgrade… This has
become a common theme. Time spans
and reactions have become shorter
and shorter. The result is a wild pack of
wolves edging away from the rock face of
certainty.
The reasons for inflation are quite sim-

ple to explain. Inflation reflects the rise in
prices and increases are fundamentally
connected to demand exceeding supply.
At global level, the production capacity is
not fully exploited, and we think that is all
there is to it.
As for the British riots, we have sporadically observed such phenomena in
Los Angeles and Paris, as well as many
passive demonstrations elsewhere (e.g.
“Los Indignados” in Spain). They seem
to surface randomly, like a volcanic eruption. These events are really too dispersed
to have any lasting impact.
At the end of 2011, the captivation of
the international press with the demise of
the euro was astounding. Many articles
extended beyond one’s imagination, advocating the dismal end of the financial
institutions!!! It seemed to be forgotten
that the euro today has better standing
against the dollar than when it was first
issued. Headlines did not highlight that
short interest rates have fallen. Furthermore, there is a paradoxical sign of mistrust. Below we try to understand why.
Reporting on the loss of France’s
AAA is greatly exaggerating the potential
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upshot. The United States was already
downgraded to AA+, like France, without
any significant impact.
One could put forward other ridiculous ideas that are just as destructive
and suggest there is no smoke without
fire. Will the world really end in December 2012 as the Mayan prophecy of doom
2012 predicts? The next episode could
perhaps be the collapse of China or the
loss of the America’s AA rating. Are you
inclined to believe such conjecture?
All this would be ironic if there were no
real damage caused, but these doomsday predictions result in collective anxiety and have a tangible effect. The media
buzz slows down economic activity, mak-

ing the crisis more acute and resulting in
unemployment.
For our part, as professionals, we
have the necessary experience and training. Our role is to separate us and our
clients from this stream of meaningless
statements and to provide simple and
relevant answers. We saw the first signs
of the financial crisis in 2006. Click here
to read our articles published in March
and May 2006, in “Investissement Conseils” and with responsible advice, we
have since recommended extreme prudence. Assuming they paid heed, our clients will not have forgotten this advice, as
every day they notice the consequences

...next page
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within their portfolios, by way of their assets values, which are still higher than
many other professional fund managers
and banks providing discretionary management.
Today, our position is simple: we think
that there is little transparency in the equity markets and, even if the values seem
attractive, the market is going through a
period of extreme volatility. Our advice
at the moment is to reflect on an investment in the euro fund with guaranteed
capital. Obviously this is subject to an exchange risk for international clients and
could form part of a portfolio.
If you want to read more fiction about
this just read the press!
Euro funds with guaranteed capital
are emitted and managed by insurance
companies. The sums paid on these
euro funds are guaranteed by the insurers: they cannot fall and are revalued every year with a minimal guaranteed and
protected return (the technical rate), as
well as a participation in profits. At present the technical rate is around 2.5% on
average, whereas the profit-sharing represents approximately 1%. The total return is around 3.5% per year. These rates
are net returns after charges.
Life insurance companies have the
obligation to establish reserves (for sustainable depreciation of the general assets of the fund).
These funds are mainly constituted
by corporate or government bonds/gilts
(around 90% of the total) with an average
duration about 6 years. The remaining

BOOK Review
10% of the portfolio is generally invested
in shares and in real estate yielding revenue.
To illustrate the Greek risk, at the moment the euro fund with capital protected
from a life insurance company is invested
in Greek gilts at the level of 0.22% of the
total of the fund. By imagining the very
improbable scenario of a total write off
of Greece debt, the impact on the fund
would be just 0.22%. This means that the
return would fall by 0.22%. In reality, the
insurance company would have the legal
possibility of mobilizing its reserves for
depreciation. The final end result is that
there would be no customer impact as the
deficit would be paid from its reserves.
Not such a bad choice in a confusing
investment environment. We would be
happy to provide further explanation of
these issues on request.
This article was published on 16 January
2012. This is only an overview of the situation; it should not in any way be taken as
advice, only an analysis of individual personal circumstances will ensure proper financial planning.

GGI member firm
Anthony & Cie
(International Trust & Estate Planning,
Tax Consulting)
Sophia Antipolis, France
Prof. Robert Anthony
E: robert@antco.com
W: www.antco.com
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The 3rd Alternative:
Solving Life’s Most
Difficult Problems
In an age of contention and intransigence, when so many people, or certainly
their leaders at the political level, seem to
be deeply divided and unwilling to work
together, the idea that there is a radical
new win-win approach to conflict and collaboration is enticing. Knowing that this
approach springs from the mind and work
of Stephen Covey is even more intriguing,
for with his first book, The 7 Habits of
Highly Effective People, the then-unheralded Covey fundamentally changed the
way many people approach life and success.
As with many of Covey’s ideas, the
titular concept in the book – the 3rd Alternative – is deceptively simple. In most
conflicts, there are two alternatives: my
way and your way. The key to resolving
conflicts in a win-win way is to find a 3rd
Alternative – “our way.”
At first glance, this may hardly seem
new. Aren’t conflicts always resolved by
finding a solution that, through negotiation, embraces a bit of my way and your
way? As Covey emphasizes throughout
the book, the 3rd Alternative is not a compromise that opposing sides can live with.

Compromise is a lose - lose solution because each side must reluctantly give up
– lose – something it wants. The 3rd Alternative is a win-win solution in which each
side gets everything it wants.
The 3rd Alternative:
Solving Life’s Most Difficult Problems
By Stephen R. Covey
480 Pages; ISBN 978-1451626261
Link to amazon.com
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Further conferences and events

Conferences and events
What:
		
Where:
When:

IP-Driven M&A:
The Revolution Has Arrived
San Francisco, USA
06 March 2012

Brief description: In the world of hightech M&A, patent analysis has historically been relegated to the later “due
diligence” stages of an M&A transaction
and the focus has been primarily if not
exclusively on patent risk factors (e.g.,

What: Advanced Bond & Debt
Where: London, UK
When: 22-23 March 2012
Brief description: The course will consist of a series of lectures and workshops that will provide a practical
insight into dealing with the documen-

What:
		
Where:
When:

Strategic Asset
and Liability Management
Paris, France
27-30 March 2012

Brief description: Volatile global markets, proliferation of new financial
products and changing regulatory environments have made asset liability

the target’s exposure to third party infringement claims or the potential loss of
a critical inbound license). Except in rare
cases, the strategic value of the target’s
patent portfolio has not been a factor in
sourcing or pricing the deal. Now all that
has changed and strategic patent value
has been a driving force in some very significant recent M&A transactions.
More information

tation of bond & debt transactions. You
will leave the course with all the essential tools needed to do your job with
maximum effect having been guided
through the details of such a transaction.

What:
		
Where:
When:

International Joint Ventures
and Strategic Alliances
Singapore, Singapore
18-19 April 2012

Brief description: ’International Joint
Ventures and Strategic Alliances’ has
been set up to focus on the key legal,
commercial and financial aspects of
setting up international joint ventures

What:
		
		
Where:
When:

International Estate & Tax
Planning 2012: Planning for
the International Private Client
New York, USA
24 April 2012

Brief description: International private
clients face a changing tax and regulatory environment. You should attend

and alliances. The Course Director will
explain how to avoid problems and ensure success from the outset - from
the strategic planning and negotiating
phase through to the drafting and implementation of the contracts and the
period of integration.
More information

this program in order to strengthen
your understanding of the fundamental
issues in multinational succession and
tax planning, and the current tax and
regulatory environment affecting international private clients.
More information

More information

management an increasingly challenging task for banks, fund managers,
hedge funds and other institutions.
This 4-day intermediate-level program
is designed to give ALM and treasury
professionals hands-on expertise for
immediate implementation.
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Please note: the next
GGI INSIDER issue will be
published in March 2012.

More information
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Contact

Head office
Geneva Group International AG
Schaffhauserstrasse 550
P.O. Box 286
8052 Zurich
Switzerland
T: +41 44 256 18 18
F: +41 44 256 18 11
E: info@ggi.com
W: www.ggi.com
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If you wish to be removed from
the mailing list, send an email to
info@ggi.com. Let us know what you
think about INSIDER. We welcome your
feedback.

Disclaimer
The information provided in this INSIDER came from reliable sources and
was prepared from data assumed to be
correct; however, we neither accept liability for nor are we able to guarantee the
content.

PDF-file
download

Please click the button!

CONTENT

GGI INSIDER No. 57 – January | 2012

53

54

GGI
SIDER

www.ggi.com
CONTENT

